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The instant Misc.(J) Case has been registered on the 

strength of petition no.454/2019 dated 29.03.2019 under 

Order XXIII Rule 1(1)(3) of CPC for seeking permission to 

withdraw the suit and institute a fresh suit. 

  The plaintiff/petitioner has stated that a formal defect in 

the suit wherein the name of the plaintiff company was 

written as ITP Limited and whereas the correct name ought 

to have been Luxmi Tea Company Private Limited, therefore, 

the plaintiff/petitioner intends to abandon the suit against the 

defendant/Opposite Party under the specific provision of law 

and to institute a fresh suit in the name of “Luxmi Tea 

Company Private Limited” so as to obtain appropriate reliefs 

from the Hon’ble court against the defendant/Opposite Party. 

Perused the case-record and heard the Ld. Counsel for the 

plaintiff/petitioner.  

  The learned counsel for the defendant/opposite party 

has vehemently objected the petition and stated that 

changing the name of the plaintiff company does not fall 

under the purview of formal defects. He further stated that 

the plaintiff/petitioner filed the above suit as ITP Limited but 

during the pendency of the suit they failed to produce the 

Certificate of Incorporation, so that they tried several 

attempts to change the name of the plaintiff to “Luxmi Tea 

company Private limited” to mitigate their material defect. 

The defendant/Opposite party also stated that prior to filing 



this petition, the plaintiff/petitioner side has already filed four 

different petitions in the above suit, i.e. two applications 

under Order VI Rule 17 read with Section.151 CPC for 

amendment of pleadings, another petition under Order VII 

Rule 14(3) CPC to grant leave to file documents and also a 

petition under Section.65(C) of the Indian Evidence Act to 

adduce secondary evidence. The petition 169/2017 under 

Order VI Rule 17 read with Section.151 CPC for amendment 

of pleadings, in where plaintiff proposed to amend the plaint 

in Title Page replacing the LUXMI TEA COMPANY LIMITED in 

place of ITP LIMITED, which was rejected by the Court. 

  Heard the counsel for both parties and perused the case 

record. 

  The plaintiff/petitioner has stated that a formal defect in 

the suit wherein the name of the plaintiff company was 

written as ITP Limited and whereas the correct name ought 

to have been Luxmi Tea Company Private limited. Plaintiff has 

submits decision in Supreme Court in V. Rajendran  

v. Annasamy Pandian reported in (2017) 5 SCC 63, 

held that “formal defect” is a defect of form prescribed by the 

rules of procedure. For example, want of notice under Section 

80 CPC, improper valuation of the suit, affixing insufficient 

court fee, ambiguity regarding identification of the suit 

property, misjoinder of parties, failure to disclose a cause of 

action, etc.  

  Plaintiff also submits the citation of Rajendra Prasad 

Gupta v Prakash Chandra Mishra & Ors reported in 

http://www.scconline.com/DocumentLink/fvLCC3R6


AIR 2011 SC 1137, where Supreme Court held that there is 

no express bar in filing an application for withdrawal of the 

withdrawal application. Plaintiff also relied on Judgment our 

own High Court in Mukut Phukan Vs  United Bank of 

India and Ors reported in GLR (4) 2019 Page 254, held 

that leave stipulated under Order 23 Rule 1(3) CPC is only to 

protect the plaintiff from the provision of Order 2 Rule 2 CPC. 

Order XXIII Rule 1(3) reads as follows: 

  Where the Court is satisfied,- 

(a) that a suit must fail by reason of some formal defect, or 

(b) that there are sufficient grounds for allowing the plaintiff 

to institute a fresh suit for the subject-matter of a suit or part 

of a claim, it may, on such terms as it thinks fit, grant the 

plaintiff permission to withdraw from such suit or such part of 

the claim with liberty to institute a fresh suit in respect of the 

subject-matter of such suit or such part of the claim. 

  The Supreme Court observed that “formal defect” must 

be given a liberal meaning which connotes various kinds of 

defects not affecting the merits of the plea raised by either of 

the parties and court has been given a wider discretion to 

allow withdrawal from suit in interest of justice in cases 

where such a prayer is not covered by clause (a). It can be 

observed that many of the “formal defects” pointed out by 

the Supreme Court are grounds for rejection of plaint under 

Order VII Rule 11 CPC. 

  Other condition is “sufficient grounds” under clause (b) 

of sub-rule (3). Since various High Courts have made 



diametrically opposite interpretations of the term other 

“sufficient grounds” in sub-rule (3)(b), it has always remained 

an area of contention, as will be seen from the case laws 

discussed herein. The Madras High Court in C. 

Jagadeesan v. T. Baskaran reported in 2019 SCC OnLine 

Mad 13123 by relying on its own decision 

in Duraikannu v. Malayammal reported in 2003 SCC OnLine 

Mad 593, has held that other “sufficient grounds” must be 

considered ejusdem generis with “formal defect” in clause (a) 

of sub-rule (3) since such sufficient ground means a defect 

that does not result from the plaintiff’s own fault. Plaintiff’s 

failure to prove his case is not “sufficient ground” within the 

ambit of clause (b) of sub-rule (3). 

  In the instant petition the plaintiff has pleaded that 

there is a formal defect in the suit which the name of the 

plaintiff Company itself for which there is possibility of failing 

of the suit for which the suit may be allowed to be withdrawn 

with a liberty to file afresh on the same cause of action and 

claiming same reliefs. So, there is a sufficient ground for 

allowing the plaintiff to withdraw the suit with a liberty to file 

a fresh suit.  

  Therefore, in the light of all the aforesaid discussion, 

this court is of considered opinion that if the case is allowed 

to withdraw with a liberty to file a fresh suit on the same 

cause of action and claiming same reliefs, the other side will 

not be prejudiced, rather it will help the court to arrive at a 

proper conclusion of dispute.  

http://www.scconline.com/DocumentLink/SD4n61Zw
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  So, the prayer of the plaintiff vide petition No.454/2019 

filed by the plaintiff praying to withdraw the suit with a liberty 

to file a fresh suit is allowed. While allowing this petition a 

cost of Rs. 10000/- is imposed on the petitioner which will be 

a condition precedent for accepting any fresh case brought by 

the petitioner. 

  The Misc.(J) Case stands disposed of. 

 


